Qctober 8, 2009

VIA US MAIL AND E-MAIL

Gerard J. Thibeault, Executive Officer

Santa Ana Regional Water Quality Control Board
3737 Main Street, Suite 500

Riverside, CA 92501-3348

Re:  Comments on Santa Ana Regional Water Quality Control Board Tentative
Order No. R8-2000-0033, NPDES No. CAS618033, National Pollutant
Discharge Elimination System (NPDES) Permit and Waste Discharge
Requirements for the Riverside County Flood Control and Water
Conservation District, the County of Riverside, and Incorporated Cities of
Riverside County within the Santa Ana Region

Dear Mr. Thibeault:

The City of San Jacinto (“City”) submits this letter to the California Regional Water Quality Control Board,
Santa Ana Region (“Regional Board™) to convey the City’s formal written comments on Tentative Order No.
R9-2008-0033 (“Draft Permit”). The City is aware that the County of Riverside is submitting a comment letter
detailing its concerns with the Draft Permit. The City has reviewed this letter and would like to express its full
support for the County’s comments. Please consider the County’s comments to be incorporated in the City’s
letter by this reference. The City’s comments follow.

COMMENTS
Low fimpact Development and Hydromodiicarion

The Draft Permit has a stated preference for LIID BMPs that retain and treat stormwater on-site. The City is
not opposed to requiring these development techniques where feasible, however, such BMPs will not be
feasible for all projects. If adopted in its current form, the Draft Permit may require projects that are incapable
of implementing LID BMPs that retain and treat stormwater to pay a mitigation fee in addition to
implementing other traditional BMPs.

There is no rational basis for requiring such projects to pay a penalty when they can deploy other traditional
BMPs that will treat stormwater to levels that are equivalent or better than the LID and on-site retention BMPs
currently espoused by the Draft Permit. Moreover, by requiting one type of BMP over another equally
effective BMP, the Draft Permit is dictating the means of compliance with the MEP standard in violation of
Water Code section 13360.! For that reason, the City requests that the Draft Permit be revised to make clear

' The City is aware that these issues, and other concerns regarding the Draft Permit’s LID and
Hydromodification requirements (including concerns regarding the Regional Board’s authority to infringe
on the City’s land use authority) were raised during the approval process for the North Orange County
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that where implementation of LID BMPs is not feasible, mitigation fees and/or other penalties will not be
required.

Numeric Effluent Limits

The ttle of the Draft Permit's TMDL section is “Water Quality Based Effluent Limitations and Total
Maximum Daily Loads.” The TMDL provisions of the Draft Permit do not impose effluent limitations, rather
they tie compliance with the various TMDLs applicable in Northern Riverside County to compliance with the
Dsaft Permit. The City is concerned that by calling the Draft Permit’s TMDL provisions “Rffluent
Limitations” the Regional Board is raising the possibility of Mandatory Minimum Penalties under Water Code
section 13385, The City requests that the Draft Permit be revised to remove all references to “Effluent
Limitations,” and all hard numeric targets, specifically those in the TMDL section. This will ensure that the
Regional Board retains the discretion to impose penalties where it has determined they are warranted, without
triggering mandatory penalties in situations where fines may not be the best solution.

Incorporation of TMDIs

The City objects to the inclusion of Total Maximum Daily Loads (“IMDLs”) for the Middles Santa Ana River,
and Canyon Lake and Lake Elsinore in the Draft Permit. It is the City’s belief that the goals of both TMDLs
can be achieved through implementaton of the other programs in the Draft Permit, and overall participation
in the TMDL working groups the Regional Board has already established. Incorpotation of TMDLs into the
Draft Permit will raise costs for the City and potentially expose the City to third party litigation, without
necessarily providing a corresponding benefit to water quality. For that reason, the City requests that they be
removed.

Both the State Water Resources Control Board, and US EPA have stated on numerous occasions that an
iterative, BMP based process should be employed in MS4 permits. For example, in State Board Order WQ
2001-15, the State Board directed the San Diego Regional Board to tevise the 2001 San Diego County Large
M54 Permit to make clear that an iterative approach to BMPs is required. While in the approptiate case, the
Regional Board may have the discretion to impose TMDLs and other requirements mose stringent than the
MEP standard in MS4 permits, imposing these requitements exceeds the requirements of federal law, and
triggers applicable state law requirements. (See (Defenders of Wildiife » Browwer (9th Cir. 1999) 191 E3d 1159,
1166-67; see also City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613.) Compliance with these
requirements s discussed in greater detail below:

Joint and Several Liability for TMDLs

The City is concerned that portions of the Draft Permit's TMDL requirements could be interpreted as holding
all of the Permittees responsible for implementing the TMDLs, regardless of whether their discharges impact
the entire watershed, or other parties to the TMDL refuse to pacticipate.  The County’s letter includes
suggested language revisions that would prevent any such interpretation. The City has reviewed this language
and fully endorses if,

Neither the Federal Clean Water Act, nor the California Porter Cologne Water Quality Act provide the Regional
Board with the authority to use an NPDES permit or WDR to hold the Permittees jointly and severally lable
for implementing TMDL requirements. The Clean Water Act’s NPDES program requires a discharger to
obtain a permit for his or her point source discharges to the Waters of the United States. (See 33 US.C. §§ 1311,
1342 [requiring permits for the discharge of pollutants by a person from a point source].) The Clean Water
Act simply does not require municipal dischargers to implement controls, programs, or cost sharing
mechanisms that have nothing to do with the dischargers’ activities in a watershed. (Ser 40 C.ER. §

Large MS4 Permit. By this reference, the City expressly incorporates those comments into this letter, and
the Administrative Record,
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122.26(d)(2).) TPorter Cologne contains similar structural restrictions. {See Water Code § 13260{a) [regulating
discharges from “[ajny person discharging waste, or proposing to discharge waste”].) For that reason, the City
requests that the Regional Board revise the Draft Permit’s TMDL provisions to make clear that the Permittees
are not jointly and severally liable for implementation of the TMDLs.

Cost Considerations and Compliance with State Law

The Draft Permut will increase costs for the City. Attached is a chart that was filed with the County of San
Diego’s Test Claim challenging the 2007 San Diego County Large MS4 Permit as an unfunded state mandate.
That chart lists how much each permittee expected to spend on permit related programs alleged to be
unfunded state mandates. Similar programs in the Draft Permit have the potential to cost the City millions of
dollars. For instance, in San Diego County development of a Hydromodification Management Plan cost the
Permittees $1.5 million over two years. County-wide, costs associated with each of the challenged programs
were estimated at over 66 million in #ew unfunded program costs. Similar costs are likely to be incurred as a
result of the Draft Permit.

The Regional Board may have the discretion to impose some of the programs in the Draft Permit, however,
imposing requirements more stringent than what is required by the Clean Water Act and its implementing
regulations triggers applicable state law requirements. (See City gf Burbank v State Water Resources Control Bd.
{2005) 35 Cal4th 613) For waste discharge requirements that exceed the requirements of federal law,
California law requites consideration of, among other things, the economic impacts caused by the new permit.
{Cal. Water Code § 13241(d).) In City of Burbank n State Water Resonrcer Coutro! Bd. (2005) 35 Cal.4th 613, the
California Supreme Court determined this to mean the “discharger’s cost of compliance” (I at 618, 625.)
The Draft Permit does not contain estimates of the City’s cost of compliance. Without this information, the
Regional Board cannot fully consider the economic costs associated with the Draft Permit.

Lastly, pursuant to Article XIII B, Section 6 of the California Constitution, any NPDES requirements that are
not explicitly required by federal law must be funded by the state. (Cownty of Los Augeler v Commission on State
Muandares (2007) 150 Cal.App.4th 898, 915-916) Where, as here, a federal program provides discretion to the
State agency to impose a local program on a municipality, such as a TMDL, the municipality is entitled to
reimbursement from the state. (See Hayes o Commission on Siate Mandates (1992) 11 Cal. App.4th 1564, 1570.)
Numerous programs in the Draft Permit exceed the requirements of federal law and thus represent state
mandates. Pursuant to Article XIII B, Section 6 of the California Constitution, the City is entitled to
reimbursement for the cost of implementing these programs.

CONCLUSION

We appreciate your attention to out comments. The City views these comments as part of the ongoing, open
dialogue between the Permittees and the Regional Board. The City is committed to the goal of water quality
improvement and wants to work with the Regional Board to develop the most prudent and cost effective way
of teaching that goal. We look forward to receiving your response to the above comments and concerns. If
you have any questions or comments regarding the contents of this letter, or the City’s position on the Draft
Permit in general, please do not hesitate to contact me.

Sincerely,

7 heke EpnboeiTon

MIKE EMBERTON
Public Works Director
City of San Jacinto
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EXHIBIT 1 - SUMMARY OF MANDATED ACTIVITIES AND
RELATED COSTS
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